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Address given to Participants of the Panel Discussion
“The First Referendum in Thaitand”
by Ambassador Rodolphe S. Imhoof
Thursday, 15™ February 2007 at Prince Palace Hotel, Bangkok

Challenges and lessons to be drawn on the Swiss practice
of direct democracy

Mr. Chairman
Honorable Members of the Legislative Body and the Constitutional Drafting
Assembly

Professors, dear participants,

Thanks to give me the opportunity to exchange views in front of such
important personalities.

The question on how the mechanism of the referendum should be introduced
within the new Thai Constitution and how it might function is a crucial one. The
huge number of participants in this Seminary is a vivid proof of it. It puts the
question on

» the participation of the Thai people within the whole drafting process.
How can they become real partners and stakehoiders of the new
constitution?

+« how they will identify themselves with the process of elaborating the
new basic Rule which will accompany them into the future?

+ how the people will be involved in the shaping of the future
development of the democratic principles which His Majesty the King
Bhumipol seeks to promote?

— Since several weeks a ot of media are focussing on that point.
On 30" January the Bangkok Post wrote: “Constitution
may fail referendum”. The next day the Nation reiterated
“Charter drafting is on the right track”. Who is right?
Referendum will decide.



— Discussion started on whether Buddism should be mentioned in
the Constitution as the official religion of the Kingdom (Preamble of
Swiss Constitution starts whith the words: “In the name of God
Almighty”).

Referendum will decide on this important question.

| shall structure my exposé in five main chapters

1
2.
3. The advantages of the referendum in terms of national cohesion, public

. Purposes and goals of the direct democracy

Short presentation of the Swiss system of direct democracy

participation and promotion of good governance

. The obstacles, the challenges and the possible misgivings of a system

of direct democracy

. A choice of concrete questions in order to facilitate the discussion within

the panel, which will illustrate, | hope, the complexity of the problem

. Purpose and goals

People express their thinking and preference on a subject, not a
person

Puts the people on the top of the nation - even above the constitution
— (which is organising the state)
— people retain constitutional and/or legislative power in the

system of power separation introduced by Montesquieu

Thanks to the introduction of the referendum the Constitution will give
the full and strong meaning to the first sentence of Section 2 of the
Interim Constitution of the Kingdom of Thaitand which reads as
follows: “ Sovereign power belongs to the Thai people”, a mention
which will certainly also be included in the new constitution

If you want to modify the constitution adopted by the people, the oniv

legitimate organ to do it will be the people

- referendum is the right of the people to decide by himself, and
ultimately, on the adoption or rejection of a law. (Last word to
people)

— only the people, when he is asked to accept or reject *h~
Constitution should be entitled to modify it



» Enhance participation, responsibility and political consciousness

— the important state matters become questions to be decided by
each and every one

— automatically the governants create in the people’s
consciousness a sense for the hierarchy of norms. (i.e. whatis
important? Is it what is important for the society (and how do |
know it?) and/or for myseif? (Refer to the example of the state
religion. The discussion should concentrate on the principles,
the fundamentals, not the details)

+ Promote the indispensable research of a consensus, which is
ultimately the cement for the national unity

+ Develop the idea for a government of the people, for the people

— the government will more confine himself in his role of the
executive body

— secure a direct control over the Parliament through referendum
and an active participation in the process of lawmaking through
the initiative

— ultimately even confine the rule of the Courts: no constitutionail
control through courts when the people have the last word

— so it will give a very large interpretation to the concept of
“democracy”, democracy becoming “government through the
people”

» Fight against political frustration of the people or alienation.
Reassemble the people around a big idea

2. Swiss system of direct democracy

The Swiss Constitution foresees, on the federal level two main institutions
to grant the direct democracy: initiative and referendum.

Initiative (art. 138-139)

+ 100'000 citizens may propose a madification of the constitution
(total or partial)

» can be done in the form of a formulated draft or a general
suggestion (partial revision; if total, it is the principle which is
submitted to the vote of the people before starting the drafting;

+ the proposal shall respect the principle of unity of form ans =, ..



+ initiative of a formulated draft is submitted to the vote of the
People and the Cantons (double majority)

« initiative in a form of a suggestion has to be worked out by
Parliament

— The initiative i1s mandatory
The authorities have to act

— |t has nothing to do with the petition which can be accepted or
rejected by the authorities and has no mandatory character
therefore

— Allows the People to act in a compulsory manner if and when the
authorities do not do the job they have been elected for.

— The Parliament can make a counter-draft. The People and
Cantons will vote on both, draft and counter draft.

Referendum (art. 140-141)

A. Mandatory referendum

Certain important modifications within the Swiss norms are submitted
automatically to the referendum. It is compuisory, you do not need to
collect signatures to present the matter to the vote of the people and the
Cantons. (That's the way Thailand will introduce the referendum if |
understood the foreseen mechanism)

it needs in general double majority for acceptance
¢ modification of constitution

e entry in an organisation of collective security (UN!) or supranational
character (EU!)

« urgent federal statutes which have no constitutional basis (martial
law) (within one year)

One provision foresees simple majority

. total modification of the Constitution

. partial modification of the Constitution in form of a suggestion



B. Optional Referendum

Every federal statute and some international treaties under certain
circumstances shall be submitted to the acceptance of the People. If asked
by 50°000 people (this is the optional character). Single majority. The
inclusion of the referendum clause in the bill and, if asked, for the votation
are mandatory. The authorities cannot just ignore what the 50°000
signatories asked for.

The Swiss system of direct democracy is very large. To save time | have
only mentioned the institutions provided on the federal level — (to be
complete one should study also the cantonal one - Landsgemeinde — and
the direct democracy on the ievel of the communes).

| know that there seems to be no intention to introduce in Thailand the
initiative. But | think that initiative and referendum form actually a real
couple within the spirit of direct democracy, the one being unable to survive
without the other. They have a complementary role
— initiative: allows the People and Cantons to act when the
authorities are not fulfilling their job,; they supplement a possible
inaction of the authorities
— referendum: allows the People (and the cantons) to act when
the authorities are making the wrong job or taking the wrong
decision; the referendum corrects an action deemed
inadequate or even wrong.

3. Advantages of the system of direct democracy

« Promotes a full fledged democracy and confers the real meaning ta
“the sovereignty of the people” which is foreseen in the constitution

+ Enhances self-conscicusness, sense of responsibiiity, lessens
selfishness, gives everyone the full meaning of his belonging to a
social and political group. Has a big influence on the development of
social ethics. Develops the sense of common interest
— one should not mix up the “initiative” (obligatory character) with

the “petition” (expression of a wish)

¢ Obliges the ruling political elites not to circumvent questions that
would impair their re-election
- important tool to prevent political corruption and populism
— diminishes the impact of any hidden agenda a politicia:: ...,
have when it comes to the power game



— less “bothersome” questions can be put aside by the politicians
in power; less control for them on the political setting (if you
introduce the initiative)

— initiatives give the people a real “bargaining power” against the
authorities

Promotes, checks and balances and the real and free political

dialogue. it lessens confrontations and crises

— (the consensus is the fruit of the confrontation of as many
different opinions as possible and not the winning of a majority
against a minority)

— Swiss system versus the Belgium system: All referendas give
different majorities, because of the cultural, traditional, political,
economical, social, religious, linguistic diversities of Switzerland

The muitiplication of the diversities enhances the necessity of a

consensus

— it impeaches a majority/minority problem because the majority
is never the same

— the map of the political consensus changes at every public
consultation

4. Obstacles, challenges and misgivings

First and biggest obstacle, which conducts to misgivings, is the lack

of political tradition, 1ack of political maturity of the people and

consciousness of what is really at stake in a given referendum

(Ex: France’s “plebiscite”

— the voter forgets the first goal: referendum is expressing a
preference on a subject and not a person or a policy)

— willingness of the population to really take the personal
responsibility in the conduct of the political scenery

Complexity (and diversity) of the subjects

(Next votation in Switzerland in one month time will be on the
question of whether we will introduce on the federal level a unique
compulsory health insurance or whether the system we have
nowadays — competition on the insurance market of several privaie
actors — shall be pursued.)

The outcome of a referendum rarely represents the “majority - ...
people” but rather the expression of a preference of a fairly simall fuit



of the population, even a minority (the Swiss system of the double

majority (people and cantons) for constitutional matters tend to lessen

this problem).

— especially true when the consultation is hold on a national [evel.
(Less when it is on the communal level: more interest for the
swimming pool than for the energy policy of a government)

—s is the result of a consuitation mandatory or not?

—» if the outcome of the votation seems to be unsatisfactory to the

authorities or the initiators of the referendum, should
they be allowed, and if yes, under which circumstances, to
faunch a new referendum on the same subject?

The interpretation the government gives to a decision (positive or
negative) made by referendum is often determinant for the future
discussion of the question at stake

— why did one say yes or no? Which rule is he accepting or
refusing through his vote?

—» how do you interpret a low participation in a given poll?

— do you introduce a rule, like in Portugal, which states that if the
participation to a referendum is below a certain level the resuit
is not mandatory, and the law has to be submitted to Parliament
(see the recent referendum on decriminalisation of the abortion)

— dces a high participation express a conflictual situation in a
given society? Is abstention an expression of satisfaction?

How a government introduces a referendum and how the voting
campaign is organized (Sect. 26 Interim Constitution)
— [nformation or propaganda?
— Rights of the different lobbies — Pre consultation — Real pubiic
debate
o opposition parties
o non governmental organisation
o economic and social groups
o role of the medias

Unity of the matter

— avoiding to combine different questions on one proposal

— splitting into different questions or parts in order that the voter
may express himself on each matter individually

Referend:ym: a tool for promoting progressive politics or a brake for
changes?



— danger of promoting a coalition of those who, for total different
reasons, are against one specific decision (coalition of
minorities)

¢ Referendum is not a costly institution, even if it is organised more or
less every three months like in Switzerland. The referendum
committees pays the expenses of the campaign; the parties also if
they wish to be considered as promoters of an idea (example of
Publica).

A lot of benevolent citizens, within an association, make the real
work. The counting of the votes is done by turnus by the citizens.

5. Concrete questions to introduce the debate
My purpose here, by putting these questions on the table is to play the
role of a sort of intellectual sparring partner, an “advocatus diaboli” to
help to overcome difficulties and obstacles mentioned earlier

¢ is the purpose to introduce within the constitution the obligatory
referendum only for adoption or rejection of the present constitution
or does the drafting committee envisage to introduce the referendum
for any future amendment? Will this basic pirovision of direct
democracy also apply to some important laws in the future?
(Examples) (do you contemplate to go along with the Swiss double
tier system?)

e Will a fraction of the people receive the right to call for a facultative
referendum? If yes, to which extent, for which laws or which
constitutional amendments? Will it be compulsory?

¢ How will the campaign be organised? Which are the rules you
contemplate to follow in order that the national consensus you seek
through the referendum can rezally be promoted

— actors (politicians, lobbyists, media propaganda)

— open debate (example of the Publica)

— direct mailing (every citizen receives the draft Constitution with
explanatory notes of what is at stake)

— door to door campaign (especially important in remote areas.
Involvement of the local representatives of the Electoral
Commission)

— use of internet



« |s knowledge of an issue a key factor for the success of the
referendum procedure?

— what is knowledge (empirical, objective) and feeling or trust

(subjective)

— how long the consuitation procedure will take place? How is a
constructive dialogue organised (for the Swiss Constitution of
2000, it took about 28 years under the system of public
participation from the starting point. The decision of the
government to propose the drafting of a new Constitution was
made in 1972. The formal draft of the constitution was ready in
1995 and was sent to all Cantons, iobbyists, public institutions,
parties and even to each and every citizen who was interested in
sending their comments. They were given one year to answer. The
media started the campaign disseminating what is at stake within
the constitution. In 1996, one year later, the first Chamber of
Parliament started to discuss the draft. In 1997, it was the second
Chamber, Senate, and it was adopted definitely with some
modifications in December 1998. In April 1999, was the final
formal approval by mandatory Referendum (double majority
People and Canton). So it took three and a half years since the
starting of the formal discussion and all this after 20 years of a
broad discussion on the principles

« Can money and propaganda buy votes?

— depends on what is at stake

— depends on the segment of the population considered
o their cultural background
o their sense of responsibilities
o their own experiences with the question at stake (has the voter

a predisposition?)

— will the propaganda material be controlled, and if yes how?

{(danger of censorship)



6. Conclusion
« Advantages and disadvantages

 Referendum, if badly handled, can also be misused. Referendum is
not an automatic guaranty of more “good governance” and better
‘democracy”’.
— works smooth only in a special political and cultural system
— needs time to be assimilated in the political tradition and cuiture
of a given State.

+ Direct democracy enhances good governance practices, and by
doing so, has an important impact on real economic and social iife,
on the cohesion of the nation, on the political ethics within a given
society, but only if nobody torpedoes it.

o Referendum is only of real use if it has become an integral part of the
social and political culture of the ethnic group or a society.



