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The Meaning and Core Elements of the Rule of Law
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Abstract

ANUNLNELAYBIAUSENOUTRINANTRTITY

The rule of law constitutes a fundamental principle of democratic regime and is

viewed as an essential protection of rights and liberties of the people. The rule of law

originated from the United Kingdom and was widespread in various countries except for

the European continent where the concept of legal state was well established. Currently,

the rule of law is deemed as a vibrant concept and relevant with society and now its

meaning and scope are broader than the Dicey’s period.

In Thai society, there are many renowned jurists expound their views on the meaning

of the rule of law. They agree, in principle, on some essential elements of the rule of law

and they also had different point of view in some elements. This article studied the key

elements of the rule of law which explained by both foreign and Thai jurists.

Keywords : The Rule of Law, Separation of powers, Equality before the law

UNUI

TusounaeUiiiuun drezauinddesdladid
nsnaniessvieldiuinigamnlafudiin
“Usgynsulae” way “5g59suuny” wan A Hudes
Wurin “udniifisssu” egslifpsaade agnalsia
winfin1sdnaiuniedinszianadlufasnuingne
Aldwulawmilouduiinanifsssudeesls use
ladanursaesurelimiduiidnlaldedaununzay
WganeuanifsssuiuainuLaunItuiedls
unaneasnsnaniodndnsssuflaianumine
unlunindudmeiaseffseglueinia’ u3odma
finmurnluud (clich) Tuunmnuiazyssuaad
oSunsuardedniuisfundniasssudignedune
wiluramsivnisanassmeasasluussmalneng

ANUNUIEBENLS TINIANYIlULNNOIVRINTIEN3
s¥1I19UsEA (international instrument) i9an
1A8DIANTTENINGUSLLNANILINTLUIAALI B

nanifsssuagnals

1. N5HUALASAIUNUIYVBIANIT
the Rule of Law
Turan1sufATEnsne

919nailaegaliiaininluddniniangune
Tnfiezfidudanivlngograuinuioaunlunin
the rule of law 139 i tnguanglnedarudune
fluA1d the rule of law 1wILLAY Asaziiulaain

»2

NSUAUARIEY W19 WU “USNSIIN" “WanNsIIu

" Vitit Mantarbhorn, Rule of Law and Aspects of Human Rights in Thailand From Conceptualization to
Implementation, in Asian Discourses of Rule of Law: Theories and implementation of rule of law in
twelve Asian countries, France and the U.S. edited by Randall Perenboom, (USA: Routledge, 2004), p. 346
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° TRS Allan, Law, Liberty, and Justice: The Legal Foundations of British Constitutionalism. Oxford University

Press, 1993, p. 13
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' Friedrich August Hayek. The Road to Serfdom. Great Britain:Routledge, 2001, pp. 75-76

" Friedrich August Hayek. The Constitution of Liberty. Great Britain: Routledge, 2006, p. 144

" |bid. pp. 182-185

" Colleen Murphy. Lon Fuller and the Moral Value of the Rule of Law, Law and Philosophy (2005) 24. 239-262

p. 240
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' Jennings. The Law and the Constitution. University of London Press, 5" ed 1959, pp 47-51, pp. 91-3

' Paul Craig. “Formal and Substantive Conceptions of the Rule of Law,” Public Law. 467, 467 (1997).

'8 Robert S. Summers. “A Formal Theory of the Rule of Law,” 6 Ratio Juris. 127, 135 (1993)
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19 Iﬂiﬂ@liwazlﬁﬂmiu Randall Peerenboom (ed.), Asian Discourses of Rule of Law: Theories and
implementation of rule of law in twelve Asian countries, France and the U.S. edited by Randall
Perenboom, U.S.A: Routledge, 2004, p.2. Tamanaha, Brian. “The Rule of Law for Everyone?”, Current Legal

Problems, volume 55, (2002)
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Usgine ﬁgqﬁﬁjumﬁmiiwdwﬂizmmzéfm%’gma
wazsziuenTuiisandt NGOs Tngaafn1ssening
Usematldfanunisddylunisiaunaumne

* Tsngswazidenlu Useans leilaga, 919uda, i 24-30.
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6.1 99ANISANUTEYIYR

99ANIT5ENINNUTLNALUTEAVAINADE S
anuszananandslinnuddyunndnifsssulag
afgulngldussuiunssinnsunundug a.a.
1992 uazldoandeudiAgrfundnifsssusiy
3 2ty wenINELE @vBnIsanUszRdlan
vsseuigIfundnifsssudndae lnefidedn
“The Rule of Law and Transitional Justice in
Conflict and Post-Conflict Societies” Tuse91u
atuillfosursanumnevesdimdnifisssudn
M1BFINTUNATEATIYARAYINAY MIBILYDSE
wazAALeNYUILABISURARBNgInevIeagnele
ngviang tnengraneiadeiinsusynieldosis
Wunnanis dnmsdsduldnguuneegravindiendu
wazdinisfiansanefegradudaszuazanndesiv
WUULNUANSUYwEvUsEnINaUsEmanIe aneld
wdndfsssu fgdesdnliiinnsnisfiasadudy
NANAINUGIGATBINYNUIY NENAIIULANDAA
ABNHVUIY NaNAITUTURAYRUABNY YUY
wannistinguuisedgralusssu uvannas
WULENEIUNR NANAMUTALRULULIUNIINY VLY

AMUNLLATDIAUTENBUVBINAN TR

a a a P °
nisvantaesnazldnguuisninsnelanay
panAUlUssbaneIiuIuneuIsns

UBNIINE LAY fUszyugnoonye
awﬂszmma%wizﬂa‘uéf’aaﬂimyusum%’gt,t,azﬂiwyu
y03§guraldiinisesndeudfiiondn United
Nations Millennium Declaration lngdaa213
nounilaldnanfamdnifsssniniuszyngegn
efouaunnuiinafafunsiansnvdnifssay
Tufanisnisluvesiguazlufanisaiusening
Usgwnda (To strengthen respect for the rule of
law in international as in national affairs)”® wag
gana128n02871 “We will spare no effort to

promote democracy and strengthen the rule of

959

v
= g

waviiioda U el lngvesanyuszv1vif

<

1% '
[ a

Tadniiseulseddasusnineiiunanifsssu
§a11 “Annual report on strengthening and
coordinating United Nations rule of law
activities” TnUsvasAd1AYYOINITVIITIEIY

U5 UUADN WS UAS 1A UL UAIVDINANNATT T

9

Nnaluszaunielulseinauarseninauseined

o

Tnen1sAvdfyusznisuilsvesandss iz
duasunandfsssuliunsgandffenisliniiy
Premdeiisrfunszuiunisinyindgsssuyey
(constitution-making processes) Tneannzegnaba
UszLAufeafuninsgiuansuywevusening
Uszine nananududaszuazUsiAainaiiy

andesvesfininwrindusingrudfgues

% I‘LJSG]Q Commentary on the IBA Council ‘Rule of Law’ Resolution of September 2005 adopted 2009, p. 3.

°" Report of the Secretary-General on the Rule of Law and Transitional Justice in Conflict and Post-Conflict

Societies, S/2004/616, 23 August 2004, para. 6
*® A/RES/55/2, 18 September 2000, p. 3.
* A/RES/55/2, 18 September 2000, p. 6.
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6.2 A1UTENIARNTAINATIIAI8UY VY YUY
(The Universal Declaration of
Human Rights)

Fornunauniliveseniununveiszne
dnSainadnaieuywevy na1IN “Whereas it is
essential, if man is not to be compelled to
have recourse, as a last resort, to rebellion
against tyranny and oppression, that human
rights should be protected by the Rule of Law

L7 ludswidiudl dnnguanevinuniladiudi ud
191 the Rule of Law azUsingluaisununiniy
wanandfsssunlagnieeseadilulasasnves
fuszmanrauABuiu® wazluaudiures Mary
Ann Glendon Uszianvesdndaiee ffusedslu
AsemedvBuysevuanaliingdudvsiiaiu
dledsnenie AnSnanisilloawsednsniaesugia
AnsfRendnifsssuiiues

6.3 ANZNTTUNISUAAIENITENIN9USLNA
(International Commission of
Jurists: 1.C.J)

AMzNIIUNITIRMEnsTEnIUsEIna® g
DB UNUANWAULVDINANTUATITUIMUIDS The rule
of law can be characterized as ‘the principles,
institutions and procedures, ..which the
experience and traditions of lawyers in
different countries of the world, often having
themselves varying political structures and
economic backgrounds, have shown to be
important to protect the individual from
arbitrary government and enable him to enjoy
the dignity of men.’ WasUNUINAIAYVDI
ANENIIUNISTRAaRSTEninaUsEina sy
wanfifsssuiae N1593U18I1ANUNNIBURIAIIN
néndfsssutuiidnuaenatn lingnogatudl (the
Rule of Law is a dynamic concept ) Inafliinusne
wénegiin1sduasosdniiaainvesuszvivuy
aalsIngluriuseniawad (the Declaration of

Delhi)

% Report of the Secretary-General on Annual report on Strengthening and Coordinating United Nations Rule of

Law Activities, A/64/298, 2009, para 25
*' |bid, para. 32

% Universal Declaration of Human Rights, G.A. Res. 217A (lll), U.N. Doc. A/810, at Art. 21, 28, 29, and Prmbl. (3)

(1948).

& Mary Ann Glendon, THE RULE OF LAW IN THE UNIVERSAL DECLARATION OF HUMAN RIGHTS , Northwestern
Journal of International Human Rights, Volume 2 (Spring 2004), p. 3.

ﬂmwﬂﬁmmiﬁﬁmam‘imﬁaﬂiwmﬂﬁamumwﬂgwmaLﬂumﬁmiimdwﬂiumﬂ’iumﬁmamw%aﬁﬁaﬂfh NGOs
BunToegedn |. CJ. LLmua ENﬂﬂiﬂumaEJmiiaJi“W.J’NiJi“mﬂ (International Court of Justice: I.C.J.) Faidetoin
1.C.J. wilouriu maﬂwﬂsmu'ﬂ Useinaiaweduaus anignssunnsienandssinauseme Tisuumumlunisli
Uiﬂ‘mﬂ’luﬁwﬁmu‘lﬂm}ﬂ%ﬂvﬂmdmﬁl’iVlNLﬂiHﬁﬂﬁ]LLﬁ daauvesanysey1v1@ the United Nations Economic and
Social Council 3uvtasAnsTEniadsEmabuY agsesAnIsNIsAnw INgImansuay Tausssuwisany sy
(United Nations Educational, Scientific, and Cultural Organization: UNESCO) , ﬂmumuml,l,mqliﬂ (the Council of

Europe), (the African Union) fie
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wenndnrnssuEmsindimanissning
Uszimadsldeanuwaainiseivarsaduiieafu
nanfifsssu luanawilu the Act of Athens on the
Rule of Law (1955), the Declaration of Delhi on
the Rule of Law in a Free Society (1959), the
Law of Lagos (1961), the Resolution of Rio de
Janeiro on Executive Action and the Rule of
Law (1962), Declaration of Bangkok (1965), the
Conclusions of Vienna on Human Rights in an
Undemocratic World (1977), the Caracas Plan of
Action on The Independence of Judges and
Lawyers (1989) and the Berlin Declaration on
Upholding Human Rights and the Rule of Law
in Combating Terrorism (2004) kag@A1Usznia
drgade AUszniaaiia A3und1 The Geneva
Declaration on Upholding the Rule of Law and
the Role of Judges and Lawyers in Times of
Crisis #9219ndnnsiiddals 13 48 dusznie
ﬁﬂqmﬁﬁﬁammizLﬁ'mffuuwmmaqmﬁﬂi
na1N1ThasUTENaUIYIdNNguune (Legal
Profession) Algadaafunisduasosdndiainimly
NTLUIUNITYRTITY YANNITUUILENBIUND 9aN
aududaszvosnainisluguiiininganisal
Wiy tAnAullgsvvestiuliios nnsusenae
anunTsalgndu Wndenisnenisine anisdnniu
Aga17s kiR lianvaesenIlssmanseniely
UsgimnaAnanu

AMUNLLATDIAUTENBUVBINAN TR

6.4 HUANTENINUTLNANYINUIYI TN
N19NYuU1Y (The International Bar
Association: IBA)

anANsEninaUsEmAsfuirInmag
ngang®® Ifeandeufiisafuesduszneuvoman
Afsssu (wnuilazlsidnfien) mdnnnsiiddues
nanlifsssuusznauniendnnising 9 2 Usgnis
AB YANAIUGIFAVBINY MUY (Submission of all
to the law/Supremacy of law) kagnann1TLhu4
L8813 (The separation of powers)® &4
nanATng 2 Usensnusenaumenannistens

a ¥ (2 dy
DNVANYUVDAIU

(1) ndnaududasyuazUsiAmainalng
A1188909ANINYT (an independent
and impartial judiciary)

(2) néndudiwgruidgnnaniniduduigns

Y

(the presumption of innocence)

(3) ansinaglasunisnansanaegradusssy
sgnaulatnenazlngladng (the right to
a fair and public trial without undue

delay)

(@) nann1sainwed 19 ilnaRaLar a1l
#ndqu (a rational and proportionate

approach to punishment)

(5) nanaludaszvesgusznauivdn
nHvu1e (a strong and independent

legal profession)

65 . 4 wa A o c & o v a A ¥ A
ﬁll’]ﬂlli%“lﬂ’l’]\‘iﬂi%L‘VIFTLﬂEJ'JﬂU’JsU'VUWVI’Nﬂ{]%lI"IEJLU‘UENﬂﬂiﬂi?ll(ﬂ?m@\'iQUi%ﬂ@U’J‘m‘UWﬂQWN’]EJﬂE]GNLIJEJU A.A.1947

Msgimeansgewisni

% IU%@@ Commentary on the IBA Council ‘Rule of Law’ Resolution of September 2005 adopted 2009, pp. 3-6.
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(6) N1FINYIANUAUTENINNUIEAIUAY
8N~ (strict protection of confidential
communications between lawyer and

client)

(7) vanAluLaNenIAneanguule (and
equality of all before the law)® Tnglu
moSutedeudiAsnfundnifsssuves
auANTERINIUsTINALAEaR U T TN
nOMu18lAY18AIUNUIBYBINANNIT
dffydesudad

6.5 dnnInIganisevdinedseine

(International Parliamentary Union:

IPU)

DIANITILNINUTENADYANNINTFAN
seninaUsena (IPU)® Aflunuimiieideany

v aa [

nanfifsssumelneneluannnesinuenssundng

PSUURTUNILVNNUNNSUIS 095095 8UNTUNTNS

9

NATNANTIASAINVOIANITNANUNUT 1YY

- 2D W

a

finsasidandnifsssuvdeld TnslangluiFesd
Aeasuanslunszuiunisgfisssy uenainiudn
annmsganiszuinsUssimanfiunuinddglunis
dnasundnifsssurislusefunelulsemanas
seninasganndnde® lnediiuun anaimigan
sgwinsusemaldoandoufifsaduunuinves

Sganlunisiiannuaunasenineniseannguung

a

AEIIUANIUAIAUNTANATRIANSIATANLAY

67
68
69

60th session High-level segment

70

v

Autdulszuisdlnelnadaufiilananiia
PANNATITUAE

UNdneg

nandfsssuidTeuialiousinunives
Uszydulasszuungunevedundfemansidundn
17'ihgwquﬁw%m?mwmmﬂsmwuuasLﬂuﬂsaUﬂam
dmsunslieruavendaniisgiadieuing
UAtnyejAuaznaing

]

n1swewnsauianudnlaluansedfyves
wdndfsssuliuiidmiffsuaznaussndsn
\udsiflansgsi ilearedndrdnudo Tausssilu
MISLANINNGMAEY UANTRELNITUTIATUF 09vdn
dfsssuiresideanuaiidiuazsoiies fasiy
ué A “vdnddsssn” Adudivsdesmitaeng
ﬁﬁ’fyiﬁﬁlﬁﬁgﬁﬁugiywhﬁmwimﬁma’l%ﬁqﬁuiéf
331l msadenuiarudilafsatuanumned
gnAesuivsevemanifsssukasindrfnlunis
Lmswﬂgwmsﬁaamﬂé’aaﬁumé’ﬂﬁaﬁﬁmﬁu
\duAsmsvilsiiagdiedeneinganisainmaidiedlve
Tusaiedldlahnnivios uazdadunseulunsuisy
NONUIBUAENTEUIUNITEASTITUVRIUTTINALNE
IigonAReafuLInIgILENSULBEYUTENINUTEmA

ey

Paragraph 2 of the International Bar Association’s Rule of Law Resolution, 2005.
UszindalnefduaunlnvesesinisannmiganissnineUszimne (PU) fg

Statement by Anders B. Johnsson Secretary General, Inter-Parliamentary Union Commission on Human Rights

Resolution adopted unanimously by the 118th Assembly of the Inter-Parliamentary Union (Cape Town, 18

April 2008) entitled “The role of parliaments in striking a balance between national security, human security
and individual freedoms, and in averting the threat to democracy”
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