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° Nuno Pires de Carvalho, The TRIPS Regime of Patent Rights: With an Introduction
on the History and the Economic Function of Patents, Kluwer Law International (2005), page 71
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® Sisule F. Musungu and Cecilia Oh, The Use of Flexibilities in TRIPS by Developing
Countries: Can They Promote Access to Medicines?, South Centre (Genvena) (2006), page 13
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¢ Article 7 The protection and enforcement of intellectual property rights should

contribute to the promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological knowledge and in
a manner conducive to social and economic welfare, and to a balance of rights and obligations.

¢ Herbert Hovenkamp, and Mark A. Lemley, IP and Antitrust : An Analysis of

Antitrust Principles Applied to Intellectual Property Law, Aspen Publishers Online, (New York)
(2002), page 40
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° Article 5A(2) Each country of the Union shall have the right to take legislative

measures providing for the grant of compulsory licenses to prevent the abuses which might result from
the exercise of the exclusive rights conferred by the patent, for example, failure to work.

“ Article 5A(3) Forfeiture of the patent shall not be provided for except in cases

where the grant of compulsory licenses would not have been sufficient to prevent the said abuses.
No proceedings for the forfeiture or revocation of a patent may be instituted before the expiration of
two years from the grant of the first compulsory license.
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°° Correa C., Intellectual Property Rights and the Use of Compulsory Licences:
Options for Developing Countries, Working Paper No 5, South Centre (Geneva) (1999), page 92
°® Article 31 Where the law of a Member allows for other use of the subject matter of

a patent without the authorization of the right holder, including use by the government or third parties
authorized by the government, the following provisions shall be respected:
Etc.

(b) such use may only be permitted if, prior to such use, the proposed user has
made efforts to obtain authorization from the right holder on reasonable commercial terms and
conditions and that such efforts have not been successful within a reasonable period of time. This
requirement may be waived by a Member in the case of a national emergency or other
circumstances of extreme urgency or in cases of public non-commercial use. In situations of
national emergency or other circumstances of extreme urgency, the right holder shall, nevertheless, be
notified as soon as reasonably practicable. In the case of public non-commercial use, where the
government or contractor, without making a patent search, knows or has demonstrable grounds to
know that a valid patent is or will be used by or for the government, the right holder shall be informed
promptly;

Etc.

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b)
and (f) where such use is permitted to remedy a practice determined after judicial or administrative
process to be anti-competitive. The need to correct anti-competitive practices may be taken into
account in determining the amount of remuneration in such cases. Competent authorities shall have the
authority to refuse termination of authorization if and when the conditions which led to such
authorization are likely to recur;

Etc.
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°° TusaqiBanssai oo, Article 31
(a) authorization of such use shall be considered on its individual merits;
*? Tlsnq139a33507 00, Article 31

(h) the right holder shall be paid adequate remuneration in the circumstances of
each case, taking into account the economic value of the authorization;

@ a o .
*“ Tusnguiassoil oo, Article 31

(f) any such use shall be authorized predominantly for the supply of the domestic
market of the Member authorizing such use;

°¢ Article 31bis(3) The obligation of that Member under Article 31(f) shall not apply

to the extent necessary to enable a pharmaceutical product produced or imported under a compulsory
licence in that Member to be exported to the markets of those other developing or least developed
country parties to the regional trade agreement that share the health problem in question [...]

°> Amir Attaran, The Doha Declaration on the TRIPS Agreement and Public Health,

Access to Pharmaceuticals, and Options Under WTO Law (2002), Fordham Intellectual Property,
Media & Entertainment Law Journal, (\VVol. 12), page 859 — 860
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o Paragraph 5 While maintaining our commitments in the TRIPS Agreement, we

recognize that these flexibilities include:
Etc.

b. Each member has the right to grant compulsory licences and the freedom to
determine the grounds upon which such licences are granted.

c. Each member has the right to determine what constitutes a national emergency
or other circumstances of extreme urgency, it being understood that public health crises, including
those relating to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a national
emergency or other circumstances of extreme urgency.

Etc.
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0 Jeremy Phillips and Alison Firth, Introduction to Intellectual Property Law
(Butterworths) 1990, London, page 11 — 12
°° Article 8.2 Appropriate measures, provided that they are consistent with the

provisions of this Agreement, may be needed to prevent the abuse of intellectual property rights by
right holders or the resort to practices which unreasonably restrain trade or adversely affect the
international transfer of technology.

° Article 31(k) Members are not obliged to apply the conditions set forth in

subparagraphs (b) and (f) where such use is permitted to remedy a practice determined after judicial or
administrative process to be anti-competitive. The need to correct anti-competitive practices may be
taken into account in determining the amount of remuneration in such cases. Competent authorities
shall have the authority to refuse termination of authorization if and when the conditions which led to

such authorization are likely to recur.
“ section 133(2) After hearing the application, the court may, subject to this section,

make the order if satisfied that:
Etc.
(b) the patentee has contravened, or is contravening, Part IV of the Trade Practices
Act 1974 or an application law (as defined in section 150A of that Act) in connection with the patent.
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“° German Velasquez et al, Report of a WHO Mission on Improving access to
medicines in Thailand: the use of TRIPS flexibilities, Bangkok, conducted from 31 January to 6 February
2008, page 5-6

°? Article 8.1 Members may, in formulating or amending their laws and regulations,

adopt measures necessary to protect public health and nutrition, and to promote the public interest in
sectors of vital importance to their socio-economic and technological development, provided that such
measures are consistent with the provisions of this Agreement.

“ patented Medicine Prices Review Board Canada, Report on Plan and Priority
2009-2010, page 5 <http://dsp-psd.pwagsc.gc.ca/collection 2009/sct-tbs/BT31-2-2010-111-86E.pdf>

©

* section 91(1) The Patented Medicine Prices Review Board is hereby continued,
and shall consist of not more than five members to be appointed by the Governor in Council.
” section 83(1) Where the Board finds that a patentee of an invention pertaining to a

medicine is selling the medicine in any market in Canada at a price that, in the Board’s opinion, is
excessive, the Board may, by order, direct the patentee to cause the maximum price at which the
patentee sells the medicine in that market to be reduced to such level as the Board considers not to be
excessive and as is specified in the order.
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® Article 27.1 [...] patents shall be available and patent rights enjoyable without

discrimination as to the place of invention, the field of technology and whether products are imported
or locally produced.
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