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ASSETS FORFEITURE ON DRUG CASES OF THAILAND.

As a party member of the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances 1988, and two related conventions, Thailand has enacted three major legislations applied for forfeiture of property on drug cases as follows,


1. The Act on Measures for Suppression of offenders in an Offence Relating to Narcotics, 1991 (use as a criminal forfeiture of drug offenders)

2. The Anti-Money Laundering Act, 1999 (use as a civil forfeiture)

3. The Revenue Code, 1939 (use for combating tax evading of drug traffickers.)
1. The Act on Measures for Suppression of Offender in an offence Relating to Narcotics, 1991.

In order to eradicate the  illicit traffic in drugs and the proceeds of  drug related offences, this Act was promulgated and came into force on 28th September 1991.There are three significant countermeasures against illicit traffic in drugs crime as follows,

a) Extension of Jurisdiction to adjudicate.

Under this Act, any person who committed an offence relating to narcotics, despite the fact that the offence is committed outside the Kingdom of Thailand,           he or she shall be punished in the Kingdom, if it appears that, 


1. the offender or any accomplice is a Thai national or having place                 of residence  in Thailand; or

2. the offender is an alien and  intend its consequence to occur within            the Kingdom or the Thai Government is the injured person; or

3. the offender is an alien and such act is an offence under the Law of the state in the jurisdiction of which the offence is committed, if such offender has appeared       in the Kingdom and has not been extradited under the Law on Extradition.

b) The Establishment of the Offence of “CONSPIRACY”


The additional drug offence of Conspiracy (Article 8) state that “whenever two or more persons, with manifest intention, agree to commit an offence relating              to narcotics, every such person is said to conspire to commit such offence, and shall be liable to imprisonment for a term not exceeding five years or to fine not exceeding fifty thousand Baht, or both” The Conspiracy Law is aimed at punishing major principal or financiers who conspire in the commission of drug offender.

c) The Establishment of Assets Forfeiture Measure.


The measure is meant to deprive drug traffickers and associates of the proceeds of drug trafficking which is seen as the main incentive for the commission of drug offences and to destroy the networks of drug trafficking organizations. Under this Act, the authorities are empowered to seize, restrain or confiscate the proceeds of drug trafficking as well as to deal with drug conspirators. The officials can also pursue       the drug barons even of the offence is committed outside Thailand.

1.1 Assets Forfeiture Measures.

The Royal Thai Government and all drug enforcement agencies concerned made every effort to suppress drug trafficking for many years, and initiated numerous suppression and prevention programmes and projects throughout the Kingdom. Despite these efforts and the severe punishments awaiting narcotics traffickers and drug offenders, including the death penalty and life imprisonment, drug problems continued to exist. This was due to the fact that the traffic in drugs could generate enormous illicit profit, which was the incentive for many wrongdoers to continue trafficking in narcotics despite the threat of severe punishment. While the principals or financiers in the commission of drug offences went largely unpunished due to the lack of sufficient evidence to secure their arrest and successful prosecution, proceeds derived from the commission of drug offences were not subject to forfeiture under legislation in force at that time. Thus undeterred, drug traffickers continued to operate, evolving ever more complicated trade patterns that resulted in complicated criminal organizations. Despite the arrest and conviction of a number of these traffickers, the proceeds from drug trafficking were not subject to forfeit, and could further be used in drug trafficking, or for the pursuit of other criminal activities.

The Assets Examination Committee plays an important role in executing the Law prior to a forfeiture of assets. The Committee has the power to issue an order for the examination of the alleged offender’s assets, where reasonable grounds exist to believe that the alleged offender’s assets are the proceeds of drug offences. In addition, the Committee has the power to issue a seizure, or restraining order, affecting assets the Committee decides are the proceeds of drug offences.

The Committee consists of the Permanent-Secretary of the Ministry of Justice as Chairman, Attorney-General, as Vice-Chairman, Commissioner-General of the Royal Thai Police, Director-General of the Legal Execution Department,          Director-General of the Customs Department, Director-General of the Department of Land, Director-General of the Revenue Department, Governor of the Bank of Thailand as members, and the Secretary-General of the NCB as member and secretary.


In carrying out the execution of the Law, the Committee has appointed the sub-committee called “the Sub-Committee attached to the Assets Examination Committee” to take into consideration all information and evidence in connection with the assets, to give opinions to the Committee and to supervise and control the competent officials to carry out the designated tasks.

The Sub-Committee consists of the Secretary-General of the NCB as Chairman, representatives of the Office of Attorney-General, The Royal Thai Police, Legal Execution Department, Department of Lands, Revenue Department, Customs Department, Bank of Thailand, Director of Narcotics Law Enforcement Bureau of ONCB as members, and Director of Assets Seizure Bureau of ONCB as member and secretary.

1.2 Assets Forfeiture Procedure


1. When a significant drug trafficker is charged with a drug offence(s) and becomes the alleged offender, the Secretary General of the NCB, as a member and Secretary of the Committee, shall take into account whether there are reasonable grounds exist to believe that any assets owned or controlled by the alleged offender, are the proceeds of drug offences. If the examination proves to be positive, the Secretary-General shall submit his findings of the examination of the alleged offender’s assets to the Sub-Committee. If the Sub-Committee agree, it shall then present its findings to the Committee for consideration.

2. If there are reasonable grounds exist to believe that the alleged offender’s assets are the proceeds of a drug offence(s), the Committee shall issue an order for examination of assets. Additionally, if there are reasonable grounds exist for believing that assets of the alleged offender are likely to be transferred, removed or concealed, the Committee shall issue a provisional order of seizure or restraint with regard to      the assets in question.

In case of emergency or necessity, the Secretary-General shall issue an order for examination of the alleged offender’s assets. If there are reasonable grounds exist to believe that assets are likely to be transferred, removed or concealed, the Secretary-General shall issue a provisional order of seizure or restraint with regard to the assets in question.

For the purpose of examination of assets, the Committee or Secretary-General, as the case may be, shall appoint four to six competent officials to examine, seize, or restrain the assets on its or his behalf, under the supervision and control of the Sub-Committee.


3. The Committee shall take into consideration all information, evidence and documents in connection with the assets from the competent officials, and the owner of the assets (if any), before making decisions concerning the assets. If the Committee decides that such assets are the proceeds of a drug offence(s), the seizure or restraining order shall be issued. The Committee’s decision, together with documents and all evidence concerned shall be submitted to the public prosecutor. If the Committee decides that such assets are not the proceeds of a drug offence(s), those assets seized or restrained temporarily shall be returned to the owner.


4. When a prosecution has been instituted against an alleged offender,            the Public prosecutor shall, after agreeing with the Committee that assets of the alleged offender are believed to be the proceeds of a drug offence(s), make an application to the Court for a confiscation order.

5. Where a prima facie case exists indicating that assets are the proceeds of a drug offence(s), the Court shall order the assets confiscated; unless the owner of said assets can satisfy the Court that he/she is the real owner of said assets which are not the proceeds of drug offences, or that he/she is the transferee or beneficiary who obtained said assets in good faith and for value.

Where insufficient evidence exists to establish a firm connection linking the defendant or examinee to an alleged offence(s), it shall be presumed that assets possessed or derived, elevating said defendant or examinee beyond his/her living status, are the proceeds of drug offences.

6. In cases where there is a final non-prosecution order or a final judgment dismissing the charge against the alleged offender or the accused, assets seized or restrained by the Committee shall be returned to the defendant or the owner of the Assets.

1.3 Types of Assets Devolving on the Narcotics Control Fund

1) Proceeds of  Drug Offences.


Proceeds of drug offences means money or assets derived from the commission of a drug offence(s), and includes money or assets obtained by using such money or assets to purchase, or by causing in any manner whatsoever, said proceeds to transform its nature, irrespective of the number of such transformations, and whether or not such money or assets will be in the possession of, or transferred to, or apparently evidenced on the register as belonging to another person.

The proceeds of drug offences shall devolve on the Fund only through examination by the Committee and the confiscation order by the Court respectively.

2) “Assets used, or intended for use in the commission of a drug offence(s) and assets facilitating such offences”.

Assets used or intended for use in the commission of a drug offence(s) including equipment, instruments, vehicles and assets used to facilitate the commission of drug offences shall not be examined by the Committee. In such case, the public prosecutor shall file a motion with the Court to order confiscation of such assets. Such a motion shall be filed together with the prosecution order, and the court shall order publishing a notice in a daily newspaper of general circulation for two consecutive days, in order that any person who may claim to be the owner of the assets can appear in Court prior to the judgment of the Court of First Instance. In the case where the owner of such assets has not appeared in Court or is unable to satisfy the Court that he/she did not know, or had any reasonable grounds to believe that the commission of a drug offence(s) would be committed, or that assets would be used, intended for use, or used to facilitate the commission of a drug offence(s), the Court shall issue a confiscation order after the lapse of thirty days from the first notice-publishing day.  
1.4 Narcotic Control Fund.

Narcotics Control Fund established for the purpose of supporting narcotic control activities. The fund shall consist of the following properties:

1) The properties devolved on the fund from assets forfeiture under this Act.

2) The properties donated by any other persons.

3)  The Government subsidies.

4)  The benefits arising from the properties under  1) 2) and 3)

1.5  9 STEPS OF ASSET FORFEITURE

1.6 Outcome of the Asset Forfeiture

Under the Act on Measures for the Suppression

of Offenders in an Offender Relating to Narcotics, 1991
(2003 – 2008)
	Years
	Number of Cases
	Value of Assets 
( Million Baht )

	2003
	1,838
	2,318

	2004
	1,059
	  683

	2005
	1,238
	 869

	2006
	1,693
	1,036

	2007
	1,453
	 595

	2008
	1,399
	 129

	Total
	           8,680  cases
	                       5,630  Million Baht


2. Anti-Money Laundering Act, 1999.

The Anti-Money Laundering Act, 1999 has been enacted as a key legal instrument to present laundering of each and assets acquired through illegal means     by transnational organized crime. The legislation also includes specific provisions granting power and authority to the Transaction Committee. Furthermore, in case        of emergency the Secretary-General of the Anti-Money Laundering Office (AMLO)     is also fully empowered to issue confiscation order to seize or freeze any assets linked to illegal acts or any offense for a period of not more than 90 days. This Law also stipulates special measures for authorized officials to act called “Civil For future”, making it possible to pre-empt or to present a suspect or offender from gaining any benefit or making use of such cash or assets.

2.1 Definition of Money Laundering


Money Laundering refers to the transferring, accepting a transfer of or converts the property connected with the commission of an offence for the purpose of covering or concealing the origin of that property whether before or after the commission there of, for the purpose of assisting other persons to evade criminal liability or to be liable to lesser penalty in respect of predicate offence. It also refer to the act in any manner whatever for the purpose of concealing or disguising the true nature, acquisition, source, location, distribution or transfer of the property connected with the commission of an offence or the acquisition of rights therein.


2.2 Predicate Offences

Predicate Offences under this laws are as follows;


1. Narcotic offences under the law on Narcotic Control.


2. Sexuality offences under the Penal Code.


3. Public fraud offences under the Penal Code.


4. Misappropriation or fraud or  exertion under the law of financial institute.


5. Malfeasance in office or malfeasance in judicial office under the Penal Code.


6. Extortion or blackmail offences in which committed under the Penal Code.


7. Smuggling under the custom law.


8. Terrorism under the Penal Code.


9. Gambling.


10. Offence designated by Organic Law of the Constitution.

The civil forfeiture is a proactive measure, which is not bound by criminal charges against the suspect. Although no criminal action may yet have been taken against the suspect or event if the suspect had been charged with a predicate offence and was later acquitted, the competent Public Prosecutor way file a case in court seeking a formal court order to have the assets forfeited, provided that there are enough grounds to convince the court that the assets a linked to such offense.

2.3 Criteria Used to Determine Money Laundering

The following criteria are considered to have fundamental nature of transactions of which there is probable cause to believe that they are suspicious transactions : 

1. Unusual or unjustified complexity;

2. No economic justification;

3. Obstructing or avoiding the reporting of transactions; and

4. Being connected with the commission of a predicate offense.

This particular measure is an innovative legal concept for the Thai legal system and is an earnest attempt to prevent and suppress highly sophisticated and complicated criminal case. This is due to the fact that the precious law based on conviction that     the confiscation should be applies only to criminal cases, and criminal procedures and criminal standard must therefore be applied. The civil forfeiture adopted as                 an effective measure by virtue of the Anti-Money Laundering Act, 1999 is thus deemed an effective means to overcome the limitation to carry out confiscations under the traditional criminal law standard in accordance with the Penal Code, including    the Measures for Suppression of Offenders involved in the Narcotics Act, 1991          and other legal provisions imposing penalties for criminal offenses.

In the case where the property connected with the commission of any offence   is the property in respect of which action can be taken under other law but no action has been taken against that property under that law or the action taken under that law has failed to achieve its purpose or the action under this Act is more beneficial             to the government service, action shall be taken against that property in accordance      with this Act.

2.4 Significant Procedure.

When the Transaction Committee has examined a transaction or assets and there is firm evidence that these assets are associated with the commission of predicate offences, the Secretary – General of the  Anti – Money Laundering Board will pass on the Public Prosecutor for further consideration of lodging an applicant for the court’s order that the assets should be confiscated.

However, the assets seized or freezed by the AMLO shall be returned to the owner where the person succeeds in proving to the court that he or she is the real owner and that assets are not associated with the commission of an offence.

 
2.5 Anti – Money Laundering, Fund.

Anti – Money Laundering Fund established in 2008 for the purpose of supporting Anti-Money Laundering control activities. Properties of the fund shall derive from half of amount of forfeited cash in which the Court has given an order to be vested in the State and other sources as stipulated by this Act .


2.6 MOUs on Anti-Money Laundering  

AMLO has signed MOUs on Cooperation in exchange of Financial Transaction Information for Anti – Money Laundering with 31 countries including Indonesia, Malaysia and Philippines.  
2.7  SIGNIFICANT PROCESS FOR ANTI-MONEY LAUNDERING






















2.8  Number of Cases Seizure and/or Freezing of Assets by Order of the Transaction Committee in 2007
	Predicate offence
	Number of Cases
	Value of Assets (Million Baht)

	1. Drugs

2. Trafficking in Women and Children

3. Public Fraud
	71
4

1
	123.54
9.75

1.09

	Total
	76
	                     134.38  Million Baht


Value of Assets being Kept and Maintained 
by the Transaction Committee Orders
(2000 - 2007)

	Category of Assets
	Value of Assets

As of 31 Dec.2007

(Million baht)

	Cash

Bank Deposit

Auto Vehicle

Jewely

Real Estate

Others

Auction List
	  522.23

  518.54

    29.78

   166.81

1,351.85

   517.45

    95.05

	Total
	3,201.73  Million Baht


3. Taxation Measures under the Revenue Code, 1939

According to the Constitution of the Kingdom of Thailand, 2007 (B.E. 2550 ), it has clearly stipulated in chapter 4 “ Duties of Thai People”, Article 73 that                 “ Everyone person is under the duty to pay taxes” It also stipulated in the Code of Revenue that any person who has income, the income tax has to be paid to                 the competence authority as provided by law. Income tax evasion would lead to     an imbalance in society as those who have successfully evaded tax will continue to find ways of doing so without talking account of the damage they cause.  


As a result of the mentioned legislations, some drug traffickers who has been prove of having income from illicit traffic in narcotic drugs or psychotropic substance or any other activities, should have to pay tax to the authority.


In the past recent year, some drug traffickers who have been prove of having income were forced to pay tax to the authority. 


It noted that the number of cases in which ONCB transmitted to the Revenue Department, Ministry of Finance in order to trace their background on tax payment and then have been forced to pay tax under the Revenue Code totally 266 cases of 2,611 Million baht.
4. COMPREHENSIVE  MEASURE  OF  ASSETS  FORFEITURE
ON DRUG CASES OF THAILAND
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